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Speech or Debate Clause Constitutional Immunity: An 

Overview 



Summary 

Members of Congress have immunity for their legislative acts under Article I, 
§ 6, cl. 1, of the Constitution, which provides in part that “for any speech or debate 
in either House, [Senators and Representatives] shall not be questioned in any other 
place.” Even if the actions of a Senator or Representative are within the scope of the 
speech or debate clause or some other legal immunity, he remains accountable to the 
House of Congress in which he serves and to the electorate. 

The clause has its roots in English history, specifically in the conflict between 
Parliament and the Crown. In the American system of government, the clause 
protects the independence of the legislative branch and reinforces the separation of 
powers. 

In cases in which the clause applies, the immunity is absolute and cannot be 
defeated by an allegation of an improper purpose or motivation. When applicable, 
the clause affords not only substantive immunity but also a complementary 
evidentiary privilege. In other words, the clause provides both immunity from 
liability (in civil and criminal proceedings) and a testimonial privilege. 

The clause provides both an institutional and an individual privilege which may 
be asserted by a current Member, by a former Member in an action implicating his 
conduct while in Congress, and by a Member’s aide if the conduct of the aide would 
be within the scope of the clause if performed by the Member himself. 

Since its ruling in 1972 in United States v. Brewster , the Supreme Court has 
given a restricted reading to the clause, holding that it protects only from inquiry into 
“legislative acts.” In a frequently quoted description of the scope of the clause, the 
Court in 1972 in Gravel v. United States explained that, in addition to actual speech 
or debate in either House, the clause applies only to acts which are “an integral part 
of the deliberative and communicative processes by which Members participate in 
committee and House proceedings with respect to the consideration and passage or 
rejection of proposed legislation or with respect to other matters which the 
Constitution places within the jurisdiction of either House.” 

The courts have held that the clause protects a Member when speaking on the 
House or Senate floor, introducing and voting on bills and resolutions, preparing and 
submitting committee reports, acting at committee meetings and hearings, and 
conducting investigations and issuing subpoenas. The clause does not protect 
criminal conduct, political activity, direct communications with the public, or even 
the distribution of official committee reports outside the legislative sphere. Some 
contacts by Members with the executive branch (e.g., legislative oversight hearings) 
are protected and some (e.g., assisting constituents in obtaining government 
contracts) are not protected. The application of the clause to various other contacts 
by Members with the executive (e.g., informal communications between Members 
and executive officials) and to congressional personnel actions is uncertain. (Note: 
This report was originally written by Jay R. Shampansky, Legislative Attorney.) 
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Introduction 

Members of Congress have immunity for their legislative acts under Article I, 
§ 6, cl. I, 1 of the Constitution, which provides in part that “for any speech or debate 
in either House, [Senators and Representatives] shall not be questioned in any other 
place.” This report provides an overview of speech or debate immunity. 2 



1 The clause which provides for speech or debate immunity also grants Members a privilege 
from arrest, except in cases of “treason, felony and breach of the peace,” while in attendance 
at a legislative session or in going to or returning from such a session. The privilege from 
arrest is generally beyond the scope of this report, but it is noted that that privilege and the 
speech or debate clause are often referred to as a Congressman’s “privileges” and 
“immunities.” See Deschler’s Precedents of the U.S. House of Representatives, ch. 7, § 15, 
at pp. 140-41 (1977). For a brief judicial treatment of the relationship of these two 
privileges, see Gravel v. United States , 408 U.S. 606, 614-15 (1972). 

2 As will be seen below, the speech or debate clause does not immunize all acts by a 
Member. In some cases, other defenses (constitutional, common law, and statutory) may 
be raised. See, e.g., United States v. Helstoski, 442 U.S. 477, 481 (1979)( constitutional right 
of privacy); United States v. Rostenkowski, 59 F.3d 1291 (D.C.Cir. 1995) (separation of 
powers doctrine, rulemaking power of each House); Chastain v. Sundquist, 833 F.2d 311 
(D.C.Cir. 1987), cert, denied, 487 U.S. 1240 (1988)(common law official immunity); 
Williams v. United States, 71 F.3d 502 (5 th Cir. 1995)(immunity under Federal Employees 
Liability Reform and Tort Compensation Act, 28 U.S.C. §§ 1346(b), 2671-80). 

Aides are within the scope of speech or debate immunity. See text accompanying note 18, 
infra. In some circumstances, acts of some aides that are not protected by the speech or 
debate clause or some other immunity may be covered by professional liability insurance. 
Appropriated funds may be used to reimburse such aides for part of the cost of this 
insurance. 5 U.S.C. note preceding § 5941. 

Most of the judicial interpretations of a legislator’s immunity cited in this report are 
interpretations of the immunity of Members of Congress. However, a few of the cases cited 
are interpretations of provisions of state constitutions which often grant to state legislators 
immunity comparable to that of Members of Congress. See, e.g. , Tenney v. Brandhove, 341 
U.S. 367(1951). 




